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EXPLANATORY NOTES 

 

INTRODUCTION 

1. These Explanatory Notes have been prepared by the Non-Government Bills Unit on 

behalf of Jim Hume MSP, the member who introduced the Bill. They have been prepared in 

order to assist the reader of the Bill and to help inform debate on it. They do not form part of the 

Bill and have not been endorsed by the Parliament. 

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 

or schedule, does not seem to require any explanation or comment, none is given. 

OVERVIEW OF THE BILL 

3. The Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill prohibits smoking 

by an adult in any private motor vehicle in the presence of a child, while that vehicle is in a 

public place. There are exceptions to the prohibition which take account of members of the 

Travelling community and holiday-makers who use their vehicles as permanent or temporary 

homes. Breach of the prohibition is made a criminal offence. A fixed penalty notice regime is 

provided as an alternative means of enforcement. 

COMMENTARY ON SECTIONS 

The structure of the Bill 

4. The Bill has six sections and a schedule. Sections 1 and 2 comprise the main provisions 

of the Bill. Section 3 deals with interpretation, section 4 with regulations, section 5 with 

commencement and section 6 sets out the Bill’s short title. 

5. The schedule sets out the details of the fixed penalty notice (FPN) regime. 

Section 1 – Offence of smoking in a motor vehicle with children 

6. Section 1 sets out the offence created by the Bill. With one exception (and subject to the 

defence contained in subsection (4)), the offence is committed in any situation where an adult 

(i.e. person aged 18 or over) smokes in a private motor vehicle when a child (i.e. person under 

the age of 18) is also present in the vehicle and the vehicle is in a public place. 

7. The exception is set out in subsection (2). Read together with subsection (3), this 

provides that the offence is not committed if the vehicle is designed or adapted for human 

habitation – a motorhome for example – and is parked, and is being used, for the purpose of 

providing human habitation for at least one night (for example, by a member of a Travelling 

community, or by a holiday-maker).  
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8. Subsection (4) creates a defence for a person who is charged with an offence under 

subsection (1) if that person can show that, at the time the smoking occurred, he or she 

reasonably believed all the other occupants of the vehicle to be adults (i.e. persons aged 18 or 

over). In such circumstances, a FPN could still be validly issued, but it would be open to the 

alleged offender to refuse to pay the penalty and rely on the defence in any consequent court 

proceedings.  

9. Subsection (5) deals with the penalty for committing the offence in subsection (1) which, 

on summary conviction, is a fine not exceeding level 3 on the standard scale (currently £1,000).  

In practice, FPNs will normally be offered as an alternative to prosecution therefore any such 

fine is only likely to be incurred if a FPN was not paid, a decision was then made to prosecute 

the person concerned for the section 1 offence, and the person was then convicted in the Sheriff 

or Justice of the Peace Court (which would decide the amount of the fine, up to the maximum 

allowable, according to the facts and circumstances). 

Section 2 – Fixed penalties 

10. This section introduces the schedule to the Bill, which describes the arrangements for 

fixed penalties for offences under section 1. The provisions of the schedule are described in 

greater detail below. 

Section 3 – Interpretation 

11. Section 3 sets out definitions of key terms used in the Bill. Reading these definitions 

together means that “private motor vehicle” excludes motor cycles, scooters and mobility aids 

which are steered by means of handlebars attached to the front wheel. Public transportation 

vehicles (including taxis and private hire vehicles) are also excluded since smoking in them is 

already an offence under the Smoking, Health and Social Care (Scotland) Act 2005, which 

prohibits smoking in enclosed public spaces. Several of the definitions contained in section 3 

(“car”, “private motor vehicle” and “public transportation vehicle”) are based on those in the 

Prohibition of Smoking in Certain Premises (Scotland) Regulations 2006 (made under the 2005 

Act). These definitions are used to define the scope of the private vehicles exemption under the 

2005 Act/2006 Regulations, and are also used to determine what is a “private motor vehicle” 

falling within the scope of the offence under section 1 of the Bill. 

12. Section 3(3) allows the Scottish Ministers to alter, by regulations, certain definitions 

contained in section 3, namely “car”, “private motor vehicle” and “public transportation 

vehicle”. As stated above, these definitions are based on counterparts in the 2006 Regulations 

which are amendable by subordinate legislation. It is desirable, therefore, to provide powers for 

Ministers to be able to adjust the relevant definitions in this Bill so that an alignment can be 

maintained with corresponding definitions under the 2005 Act. 

Section 4 – Regulations 

13. Section 4 provides that regulations made under section 3(3) or paragraph 8 or 9 of the 

schedule are subject to the affirmative procedure (that is, they require approval by resolution of 

the Parliament). 
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Section 5 – Commencement 

14. Section 5 provides for the commencement of the Bill. Sections 3 and 4, this section and 

section 6 come into force the day after Royal Assent, as do paragraphs 8 and 9 of the schedule. 

15. Paragraph 8 of the schedule allows the Scottish Ministers to make regulations about the 

application of fixed penalties and the arrangements for accounting for income received, while 

paragraph 9 includes the power to make provision about methods of payment. Commencing 

these paragraphs immediately after Royal Assent will allow regulations to be put in place in 

advance of any FPNs being issued. 

16. The remaining provisions come into force at the end of the period of six months 

beginning with the day of Royal Assent. The six month period is designed to allow time to 

publicise the ban, to carry out any necessary training and to update administrative systems in the 

Police, Court and Procurator Fiscal services. 

Schedule – Fixed penalty for offences under section 1 

17. The schedule makes detailed provision about FPNs. Paragraphs 1 and 2 define the 

circumstances and timescales in which FPNs may be given. The FPN is an alternative to 

prosecution – that is, it allows the offender to pay a modest amount in return for avoiding any 

risk of a criminal conviction and a potentially much higher fine. The FPN may not be given more 

than 14 days after the day on which the offence is believed to have been committed. This 14 day 

period will allow time for any further investigation into the apparent offence – such as checking 

evidence of the ages of those in the vehicle.  

18. Paragraph 3 prescribes the content of the FPN, which must specify the date and describe 

the circumstances of the alleged offence.  It must also state the amount of the penalty, details of 

when and how it can be paid and the consequences of failing to do so (i.e. the risk of 

prosecution).  The FPN must also provide contact details for a person to whom representations 

about it may be made. This is to allow the person to whom it is issued to challenge the FPN if, 

for example, he or she denies committing the offence or believes there were extenuating 

circumstances.  

19. Paragraph 4 sets the amount of the fixed penalty as £100 and the period in which it must 

be paid as 29 days. The 29-day period allows a full four weeks to pay the FPN, not including the 

day on which the offence was committed. Both the amount and the period are variable by 

regulations under paragraph 9 (see below). 

20. Paragraph 5 sets out the consequences of payment and non-payment of a FPN. It provides 

that no proceedings (i.e. prosecution) can be commenced within the 29-day period, nor may 

proceedings be commenced or continued after that period has ended if payment has been made 

during it.  

21. Paragraph 6(1) provides for the withdrawal of a FPN prior to commencement of 

proceedings where a constable considers that it ought not to have been given – including on the 

basis of representations made by the person to whom the FPN was issued.  Paragraph 6(2) 
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explains the consequences of withdrawal of a FPN - i.e. that no proceedings are to be 

commenced. 

22. Paragraph 7 concerns the repayment of penalties where a notice of withdrawal under 

paragraph 6(1) has been given or where a penalty has been paid after proceedings have been 

properly commenced. In either circumstance, the sum must be repaid.  

23. Paragraph 8 gives the Scottish Ministers the power to make regulations regarding the 

application of fixed penalties paid under the schedule (for example, to provide that a proportion 

of the revenue is used to offset the administrative costs involved) and arrangements for the 

preparation and publication of statements of account relating to fixed penalties. 

24. Under paragraph 9, the Scottish Ministers are also able, by regulations, to alter the 

amount of the fixed penalty (for example, to reflect inflation, or if there is evidence that the 

amount is an insufficient deterrent), to alter the time period allowed for the payment of FPNs and 

to provide for and alter the method or methods by which a fixed penalty may be paid. 

25. Regulations made under paragraphs 8 and 9 are subject to the affirmative procedure (i.e. 

they require approval by resolution of the Parliament) (see section 4). 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

1. This Financial Memorandum has been prepared by the Non-Government Bills Unit on 

behalf of Jim Hume MSP, the member who introduced the Bill, to satisfy Rule 9.3.2 of the 

Parliament’s Standing Orders.  It does not form part of the Bill and has not been endorsed by the 

Parliament. 

2. The purpose of this Financial Memorandum is to set out the best estimates of the 

administrative, compliance and other costs to which the provisions of the Bill will give rise, and 

an indication of the margins of uncertainty in these estimates. 

3. The Bill creates a new criminal offence, committed by any adult (aged 18 or over), where 

that adult smokes in a private motor vehicle in the presence of a child (under 18 years of age) 

while that vehicle is in a public place (subject to limited exceptions). 

4. The offence is to be enforced mainly by a fixed penalty regime, as an alternative to 

prosecution, although there is also provision for offenders who are convicted to be fined. The 

principle behind the Bill is to provide protection for a vulnerable section of society, by 

encouraging a culture shift in attitudes, so any revenue generated through fixed penalties or fines 

is expected to be modest.  (Note: Revenues from fixed penalties and fines are “designated 

receipts” under section 64 of the Scotland Act 1998 and the Scotland Act (Designation of 

Receipts) Order 2009. This requires the Scottish Ministers to pay equivalent amounts to the UK 

Treasury, meaning that the income goes towards public spending in the whole of the UK, and not 

just in Scotland). 

BACKGROUND 

Estimating the number of fixed penalty notices 

Introduction 

5. Before any estimates are made of the likely costs to the various bodies responsible for 

enforcing the Bill (i.e. Police Scotland, Scottish Court Service, and the Crown Office and 

Procurator Fiscal Service), it is necessary to explore the numbers of fixed penalty notices (FPNs) 

likely to arise as a result of the new legislation. 

6. Current estimates suggest that approximately 60,000 children in Scotland are exposed to 

second-hand smoke (SHS) in a car each week.
1
 Some of these cases will involve more than one 

child being exposed to SHS from a single adult while other cases could involve more than one 

adult smoking in the presence of a single child. However, it is reasonable to assume that the 

number of adults in Scotland currently engaged in the activity of smoking in a car with a child 

present is likely to be in the region of 60,000.  

                                                 
1
 Respiratory Group at the University of Aberdeen. Response to the Member’s consultation (question 2). (2013) 

Available at: http://jimhume.org/en/document/consultation-responses#document [Accessed 29 October 2014]. 
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7. It can be anticipated that, since the vast majority of adults comply with the law on 

seatbelts and the use of mobile devices, and there was very good compliance with the Smoking, 

Health and Social Care (Scotland) Act 2005
2
, the same can be predicted for this new offence and 

it is therefore likely that the numbers of those committing this offence, being detected and 

receiving FPNs will be low. 

Other legislation affecting car users 

8. Figures supplied by Police Scotland for 2013/14 reveal that over 36,000 seatbelt offences 

and over 34,000 mobile device offences were detected. 64% of people over the age of 17 in 

Scotland drive on a regular or occasional basis
3
, which equates to approximately 2,787,000 

individuals. This means that the number of seatbelt offences equates to approximately 1.3% of 

the driving population and the number of mobile device offences to approximately 1.2% of that 

population. 

9. The number of individuals capable of committing the offence of smoking in a car with a 

child present is very much lower, estimated above to be in the region of 60,000. If a similar 

percentage of that number were to be detected breaching the new legislation, it would result in 

between 700 and 800 FPNs being issued annually. However, detection of this offence is not 

likely to be as straightforward as detection for seatbelt and mobile device offences since it is not 

immediately obvious, on observing traffic, whether passengers are present (small children may 

not be visible) and whether passengers are likely to be below the age of 18. For this reason, the 

number of FPNs issued in a year is likely to be lower than 700. 

Previous legislation on smoking 

10.  The rate of offences detected under the 2005 Act is likely to be informative. Following 

the implementation of the Act, compliance data was collected by local authorities. The number 

of FPNs issued to individuals in a series of three month periods have been published by the 

Scottish Government
4
 and record that, in the year following the commencement of the 2005 Act 

(1 April 2006 – 31 March 2007), 620 FPNs were issued to individuals: therefore around 0.06% 

of the 924,000 smokers in Scotland received a FPN in the year following the introduction of the 

ban on smoking in public places. 

11. Figures for the second year following the ban (March 2007 – April 2008) were higher. 

1,187 FPNs were issued. This figure means that in the region of 0.1% of the smoking population 

received a FPN for breaking the law in that period. 

12. Clearly, the opportunities to commit the offence created by this Bill are considerably 

fewer than for smoking in enclosed public spaces, since only a subset of smokers drive in 

vehicles with children present. If FPNs were issued to 0.1% of the 60,000 estimated to be 

                                                 
2
 Smoking, Health and Social Care (Scotland) Act 2005 (asp 13). Available at: 

http://www.legislation.gov.uk/asp/2005/13/section/4 [Accessed 29 October 2014]. 
3
 Transport Scotland. Scottish Transport Statistics No 32 2013 Edition. Table 11.10. Available at: 

http://www.transportscotland.gov.uk/statistics/j285663-14.htm#table1110 [Accessed on 4 November 2014]. 
4
 Scottish Government: Healthier Scotland Clearing the air. Available at: 

http://www.clearingtheairscotland.com/latest/index.html [Accessed October 2014] 
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currently engaged in smoking in cars while children are present, then that would result in around 

60 FPNs being issued annually. 

Experience from other countries implementing similar legislation 

13. In the first six months after introduction of similar legislation in Australia, 158 on-the-

spot fines (the equivalent of fixed penalty notices) were recorded in Queensland (population 4.8 

million) and 138 in Victoria (population 5.8 million) respectively.
5
 In New South Wales 

(population 7.4 million) 1,330 on-the-spot fines were issued for people smoking in cars when 

children under the age of 16 were present in the four years following the ban – an average of 332 

per annum
6
. While the laws in these different jurisdictions are not identical to this Bill and the 

states involved will have different smoking demographics and will have promoted and enforced 

the ban in various ways, these figures suggest an estimate in the region of 280 for Scotland 

(population 5.3 million). 

Conclusion 

14. Based on the above information on compliance with Scottish smoking legislation and 

other legislation affecting car users, taking into account estimates of the numbers of those in 

Scotland currently smoking in cars while children are present and combining this with evidence 

of detection rates for similar offences in other legislatures, the number of FPNs issued annually 

as a result of the Bill is likely to be in the region of 200.  

COSTS ON THE SCOTTISH ADMINISTRATION 

Scottish Government 

15. The provisions of the Bill do not place any obligations directly on the Scottish 

Government but it is anticipated that they would wish to publicise the ban and the ban is unlikely 

to succeed without publicity. The advertising costs to the Scottish Government are therefore set 

out below. 

Costs for advertising 

16. Advertising costs are published on the Scottish Government website.
7
 Total advertising 

spend in relation to smoking in 2005-06, in the lead-up to the implementation of the smoking ban 

under the 2005 Act – a major shift in policy which affected many people – was just over 

                                                 
5
 Herald Sun. (2010). Smoking ban burns parents. Available at: 

http://www.heraldsun.com.au/news/victoria/smoking-ban-burns-parents/story-e6frf7kx-

1225912518244?nk=75d784cd36050bffc2f2fdfce4b40679 [Accessed 29 October 2014]. 
6
 New South Wales Government. Public Health (Tobacco) Act 2008 Statutory Review Discussion Paper. Page 11. 

Available at: http://www.health.nsw.gov.au/legislation/Documents/tobacco-act-review-discussion-paper.pdf 

[Accessed on 4 November 2014]. 
7
 Scottish Government. Advertising spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend [Accessed 29 

October 2014]. 
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£1 million.
8
 In 2006-07, spend was significantly lower – just under £45,000.

9
 (The ban came into 

force on 26th March 2006). 

17. In 2010-11 the Scottish Government spent significant sums under “Tobacco (Cessation, 

Legislation)”, incorporating initiatives and raising public awareness of the restrictions on 

tobacco advertising and sales in the Tobacco and Primary Medical Services (Scotland) Act 2010 

(“the 2010 Act”).
10

 The spend in this period is identified as just under £350,000
11

, broadly in line 

with the estimate set out in paragraph 77 of the Financial Memorandum to the Bill leading to the 

2010 Act (£400,000 for set up and year one costs associated with the registration scheme). The 

average spend from 2010-11 to 2012-13 is just under £400,000
12

. 

18. Scottish Government expenditure on advertising related to smoking therefore tends to 

peak around legislation then stabilise. It is expected that this would be mirrored around this 

legislation, although it should be noted that the Scottish Government is already very active with 

campaigns designed to protect people from second-hand smoke. 

19. Chapter 5 of the Scottish Government’s Tobacco Control Strategy focuses on “protecting 

people from second-hand smoke” and includes a section on “reducing children’s exposure to 

second-hand smoke in enclosed spaces”.
13

 Page 25 of the Strategy states that the Scottish 

Government will “run a social marketing campaign … to raise awareness of second-hand smoke 

in enclosed spaces and to support people to reduce the harm it can cause”. The recent “Take it 

Right Outside” campaign
14

 focused on protecting children from the harmful effects of second-

hand smoke in the home and car. 

20. The Scottish Government has advised the Non-Government Bills Unit that “the money 

set aside from 2013-15 was used for the recent Take it Right Outside campaign”, with the current 

campaign spend allocation on smoking prevention being up to March 2015.
15

 Information on 

expenditure for 2013-14 is not currently available, although is expected to be published later this 

year.  

                                                 
8
 £1,056,867.36. Scottish Government. Details of the 2005-2006 spend. Available at:  

http://www.scotland.gov.uk/About/People/Directorates/Communications/adspend0607 [Accessed 29 October 2014].  
9
 £43,288.31. Scottish Government. Details of the 2006-2007 spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/adspend2006-07 [Accessed 29 October 

2014]. 
10

 Tobacco and Primary Medical Services (Scotland) Act 2010 (asp 3). Available at: 

http://www.legislation.gov.uk/asp/2010/3/contents [Accessed 6 November 2014]. 
11

 £334,717.92. Scottish Government. Details of the 2010-11 spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend/Spend-2010-

11 [Accessed 30 October 2014]. 
12

 £382,897.28, as an average of the following figures: 2010-11 spend, £334,717.92; 2011-12 spend, £466,673.47; 

2012-13 spend, £347,300.46. Scottish Government. Advertising spend. Available at: 

http://www.scotland.gov.uk/About/People/Directorates/Communications/advertising-marketing/spend [Accessed 30 

October 2014]. 
13

 Scottish Government. (2013) Creating a Tobacco-free Generation: A Tobacco Control Strategy for Scotland. 

Available at: http://www.scotland.gov.uk/Resource/0041/00417331.pdf [Accessed 29 October 2014]. 
14

 Scottish Government. (2014) Campaign urges smokers to ‘take it right outside’. Available at: 

http://news.scotland.gov.uk/News/Campaign-urges-smokers-to-take-it-right-outside-abb.aspx [Accessed 30 October 

2014]. 
15

 Scottish Government correspondence to the Non-Government Bills Unit. September 2014. 
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21. Early analysis
16

 of the campaign shows that 18% of people have (as a result of the 

campaign) tried to stop smoking altogether and 13% have stopped smoking in the home, while 

4% have stopped smoking at all in the car, and 3% don’t smoke in the car when children are 

present. The figures for smoking in cars are likely to reflect the lower incidence of the behaviour 

in general among the smoking population, since many smokers already refrain from this 

behaviour and a proportion do not travel by car.  

22. It is anticipated that the cost for a high-profile advertising campaign in relation to this 

legislation will not be as significant as it was for the campaign prior to the smoking ban coming 

into effect, as that and subsequent smoking-related legislation has created a greater public 

awareness of the impacts of smoking and second hand smoke. Nevertheless, this would be a new 

campaign to highlight new laws coming into effect, and it would be for the Scottish Government 

to determine the most effective way of raising awareness and getting the message across. It is 

estimated that the cost of a suitably high-profile campaign would be between £250,000 and 

£300,000. 

23. This potential cost could be spread over one or two financial years, subject to the Scottish 

Government’s decision on how best to implement the campaign. It is anticipated that the costs of 

follow-up public information or social advertising campaigns will be linked with other 

campaigns and would not, therefore, impact on on-going average expenditure beyond the year of 

legislation.  

Scottish Court Service 

Collecting penalties 

24. It is estimated (as set out in the background to this memorandum) that in the region of 

200 FPNs will be issued per year as a result of detection of the new offence. 

25. The Scottish Court Service will be responsible for collecting sums payable under any 

FPNs arising. This is a practice with which the Court Service is already familiar and the work 

involved is expected to fall within the regular daily routine of the Court Service, with no 

significant additional cost implications. The Scottish Court Service, in correspondence with the 

Non-Government Bills Unit, confirmed that “the costs of collection are offset by a 10% retention 

element and therefore the costs of collecting any increase would be met through the agreed 

retention arrangements”.
17

 The Bill contains a provision (in the schedule at paragraph 8) 

conferring power on Scottish Ministers to make regulations about the application of fixed 

penalties paid under this schedule. It will be possible therefore, for Scottish Ministers to ensure 

that the practice of collecting fixed penalties continues to be cost-neutral. 

Costs of prosecution when FPNs are challenged or not paid 

26. Police Scotland informed the Non-Government Bills Unit that an average of 

approximately 20-25% of FPNs which are issued for seatbelt and mobile device offences are not 

                                                 
16

Story and the Scottish Government. (September 2014) ‘Take it right outside’ Campaign Tracking Research: Key 

findings – Post-campaign. Page 41. Available at:  http://www.scotland.gov.uk/Resource/0045/00459841.pdf 

[Accessed 30 October 2014]. 
17

 Scottish Court Service. Email to the Non-Government Bills Unit. October 2014. 
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paid and, as a consequence, result in reports being submitted to the Crown Office and Procurator 

Fiscal Service (COPFS). The Scottish Court Service, in correspondence with the Non-

Government Bills Unit, quoted a figure of 26% for challenged or unpaid penalties. Based on the 

estimate of 200 FPNs being issued annually, then approximately 55 penalties would be 

challenged or unpaid if it is assumed that there will be a similar level of non-payment of FPNs 

associated with this offence.  

27. In the 12 months following the passage of the 2005 Act, there was one prosecution of an 

individual for smoking in a public place. Following that year, numbers remained low, ranging 

between zero in some years and peaking at eight prosecutions in 2010-11
18

. It is likely, therefore, 

that the number of cases proceeding to prosecution would be very small indeed and the resulting 

cost could therefore be absorbed within current budget levels.  

28.  Audit Scotland estimated in 2011 that the total cost of processing a summary case was 

£2,148
19

, a cost borne between the Police Service, the Court Service and the Crown Office and 

Procurator Fiscal Service.  This figure may have increased since then due to inflation. As with 

fixed penalty income, all fines collected by the Scottish courts following successful convictions 

are remitted to the UK Treasury and so contribute to the funds available for public expenditure 

throughout the UK. There is no mechanism for the courts to retain a proportion of fine income to 

offset administrative costs as is the case with fixed penalties.  

Crown Office and Procurator Fiscal Service 

29. Following challenge or non-payment of a fixed penalty, the Police are required to make a 

standard prosecution report to the COPFS. As set out above, it is estimated that approximately 55 

reports are likely to be made to the COPFS each year as a result of the Bill.  

30. It is a matter for the COPFS whether to prosecute on the basis of reports it receives from 

the Police. In considering whether there is a public interest benefit in bringing proceedings, 

prosecutors take a number of factors into account, including the interests of the victim, the 

accused and the wider community. This can involve competing interests and will vary with every 

case. Taking this into account and bearing in mind the rate of prosecutions arising as a result of 

the 2005 Act, it seems likely that the number of cases meeting the test, and hence the number of 

prosecutions, would be very low. Nevertheless, while the rate of prosecution is likely to be low, 

some staff time will be required to review each case referred to the COPFS in order to reach a 

decision on whether prosecution is the appropriate course of action. COPFS was unable to 

provide information on the costs of reaching decisions on whether to take proceedings.
20

 

COSTS ON LOCAL AUTHORITIES 

31. Responsibility for enforcing the fixed penalty regime introduced by this Bill will lie 

solely with the Police Service of Scotland (see below) and there are therefore no costs to local 

authorities.  
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COSTS ON OTHER BODIES, INDVIDUALS AND BUSINESSES 

Police Service of Scotland 

32. The Police Service of Scotland will be responsible for enforcing the legislation, using 

existing powers to stop vehicles. It is envisaged that the police will enforce the prohibition 

through its routine monitoring of traffic offences, with the detection of any offence under this 

Bill undertaken in the same way as currently conducted for the enforcement of legislation 

regarding the use of seatbelts or hand-held devices. 

33. This additional responsibility does not introduce any significant changes to police 

procedures; it just introduces a new facet to roadside operations. Police Scotland, in 

correspondence with the Non-Government Bills Unit, stated that “minor costs” will be incurred 

to amend fixed penalty administration systems with details of the new offence and to update 

electronic notebooks and paper ticket books.
21

  

34. As set out in the background to this memorandum, it is estimated that in the region of 200 

FPNs will be issued as a result of the Bill. Some training will be necessary in order to inform 

officers of the new offence, the powers associated with it and methods for dealing with it. Police 

Scotland, in correspondence with the Non-Government Bills Unit, anticipated that the costs 

involved in this will be minimal. 

35. Following challenge or non-payment of a fixed penalty, the Police are required to make a 

standard prosecution report to the COPFS.  As set out above, it is estimated that approximately 

55 reports are likely to be made by the Police to the COPFS each year as a result of the Bill. The 

production of these reports will involve minor administrative costs to the Police Service. 

Health Boards 

36. The cost implications of the Bill for Health Boards are long-term savings in treating 

smoking-relating illnesses (which should decline as a result of fewer children being exposed to 

SHS and some adults being prompted to quit smoking or smoking less) and the shorter-term cost 

of providing smoking cessation services (which may increase if the Bill prompts more people to 

attempt to stop smoking and results in an increased demand for such services). 

Smoking related illnesses 

37. It is estimated that it costs the NHS in Scotland around £400m each year to treat 

smoking-related illness.
22

 Other estimates range from at least £300m to in excess of £500m 

depending on the methodology applied.
23

 The Scottish Public Health Observatory has estimated 

that a one per cent reduction in smoking prevalence would save around 540 lives a year; reduce 
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smoking-attributable hospital admissions by around 2,300; and reduce estimated NHS spending 

on smoking-related illness by between £13 million and £21 million.
24

  

38. The 2013 Scottish Household Survey shows that 23.1% (approximately 924,000) of the 

adult population smokes, representing a 5% reduction over the last ten years, although the rate 

has remained at around 23 per cent each year since 2011.
25

 

39. Recent work from the Royal College of Physicians has estimated the health burden of 

children’s exposure to SHS at a UK level each day. Approximately 800 children see a doctor as a 

result of ill-health linked to their exposure to second-hand smoke, with 25 of these serious 

enough to be admitted to hospital.
26

 This would indicate that approximately 60-70 children see a 

doctor while two children are admitted to hospital in Scotland each day due to exposure to 

SHS.
27

  

40. A study was carried out in 2006 to detect any change in exposure to SHS among primary 

schoolchildren in Scotland after the implementation of the 2005 Act.
28

 Salivary cotinine 

concentrations, reports of parental smoking, and exposure to tobacco smoke in public and private 

places were compared before and after legislation. The study found that the legislation reduced 

exposure to SHS among young people in Scotland, particularly among groups with lower 

exposure in the home. No evidence of increased SHS exposure in young people associated with 

displacement of parental smoking into the home was found. The study concluded that Scottish 

smoke-free legislation had therefore had a positive short term impact on young people’s health, 

but added that further efforts were needed to promote both smoke-free homes and smoking 

cessation. 

41. A study carried out by the University of Glasgow and published in the New England 

Journal of Medicine found that the 2005 Act was responsible for a reduction in hospital 

admissions for asthma among children.
29

 

42. Smoking bans are known to increase the rate of smoking cessation and quit attempts.
30

  

Aberdeen University’s Respiratory Group stated that “we would anticipate immediate health 

benefits to result from this exposure reduction” and added “we would expect to see some 
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reduction in GP consultation rates and hospital admissions with the consequent financial benefits 

that would bring”.
31

 

43. While these savings and health benefits are not easy to quantify (especially since children 

who are currently exposed to SHS in cars may continue to be exposed in the home) it must be 

assumed that some level of saving will be achieved as a result both of a reduction in exposure to 

SHS among the young, and as a result of adults cutting down or deciding to stop smoking once 

the new offence comes into force. 

44. Monitoring of the 2005 Act and an examination of similar bans in other countries shows 

that smoke-free legislation can be “associated with an increase in smoke-free homes, a tendency 

to smoke less, and more successful cessation attempts”.
32

 It is widely understood that children 

who are exposed to smoking behaviours are more likely to take up the habit themselves
33

 

therefore some long-term health benefits in the population can be anticipated as a result of some 

individuals viewing this Bill as an incentive to cease smoking. 

45. While it cannot be assumed that this legislation will have the same level of impact as the 

2005 Act, (since it affects a subset of smokers, who will only be prevented from smoking at 

certain points in their day) it can be predicted that it will have some influence on smoking 

prevalence and that consequent savings to Health Boards will therefore be realised.  

46. Aberdeen University’s Respiratory Group, in its response to the member’s consultation, 

cited research
34

 that showed that a predicted “displacement effect” of the 2006 ban on smoking 

in public places (i.e. that more smoking would take place in the home) did not occur. It can be 

predicted therefore that an inability to smoke in vehicles will not simply mean more cigarettes 

are smoked elsewhere but that the total number of cigarettes smoked is likely to decline as a 

result of this Bill. Such a reduction would bring health benefits to both smoker and the young 

people around them with consequent health budget savings.  

47. It is anticipated that savings to Health Boards would increase incrementally, as smoking 

behaviours and attitudes to smoking and exposing children to smoking change over time partly 

as a result of this Bill. 

Cessation services 

48. Health Boards currently receive an annual allocation of £11m to deliver Smoking 

Cessation services. The ban on smoking in enclosed public places, effected through the 2005 
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Act, saw a significant increase in the number of prescriptions and sales for Nicotine Replacement 

Therapy, as many people used the ban as an incentive to quit smoking.
35

 It is probable that 

Health Boards will see a small increase in the number of people seeking assistance to quit 

smoking in the light of this Bill. While it is envisaged that the annual allocation should be 

sufficient to cover the cost of any increase in the need to deliver such services this may need to 

be monitored. 

Conclusion 

49. It is anticipated that the potential short-term demands on budgets for cessation services 

and therapies will be outweighed in the longer term by a decline in the demand for services to 

treat smoking-related illnesses in both smokers and those exposed to SHS. NHS Forth Valley, in 

its response to the member’s consultation, said “[there] may be a short term increase in smokers 

attending Stop Smoking services … which would have a small cost to the service, but this cost is 

inconsequential to the savings to be made in the longer term … from the reduction in treatments 

for diseases caused by second hand smoke”.
36

 

Individuals 

50.  Individuals who commit the offence introduced by this Bill risk incurring the following 

costs: 

 £100 – the payment of the fixed penalty, or 

 up to £1,000 – the maximum fine of level 3 on the standard scale (see section 1(5)), 

applicable in the event of the offender being charged and proceedings being 

successfully completed. 

51. There are now many ways for individuals to get an idea of potential savings they could 

accrue by quitting smoking. Calculations show that if a person smokes five cigarettes a day, at a 

cost of approximately £7 per packet of 20, over the course of a year, they could save almost 

£650. People who smoke 20 cigarettes a day could save £2500.
37

  

52. The Scottish Health Survey 2012
38

 found that smokers smoked an average of 13.5 

cigarettes per day. Based on that average, and estimating a packet of 20 cigarettes to cost £7, an 

individual would save, on average, £33 per week by giving up smoking, and approximately 

£1,725 in the course of a year.  
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Businesses 

53. Businesses which manufacture or retail cigarettes could experience a reduction in profits 

if the Bill causes some smokers to cut down or cease to smoke. On the other hand, if such 

behavioural changes were observed, the wider business community would see an improvement 

in productivity. According to a 2010 report by ASH Scotland, each year there are £692m in 

productivity losses due to active smoking and £60m in productivity losses due to passive 

smoking.
39

 The measures in the Bill may have a positive impact on the profits of firms providing 

smoking cessation services or aids. 

 

                                                 
39

 ASH Scotland. 2010. Up in smoke: The economic cost of tobacco in Scotland. Page 3. Available at: 

http://www.ashscotland.org.uk/what-we-do/campaign/policy-reports/up-in-smoke-tobacco-economics.aspx 

[Accessed 29 October 2014].  

 

17

http://www.ashscotland.org.uk/what-we-do/campaign/policy-reports/up-in-smoke-tobacco-economics.aspx




These documents relate to the Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

(SP Bill 58) as introduced in the Scottish Parliament on 15 December 2014 

 

 

   

MEMBER’S STATEMENT ON LEGISLATIVE COMPETENCE 

 

On 11 December 2014, the member who introduced the Bill (Jim Hume MSP) made the 

following statement: 

 

―In my view, the provisions of the Smoking Prohibition (Children in Motor Vehicles) 

(Scotland) Bill would be within the legislative competence of the Scottish Parliament.‖ 

—————————— 

 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 15 December 2014, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 

statement: 

 

―In my view, the provisions of the Smoking Prohibition (Children in Motor Vehicles) 

(Scotland) Bill would be within the legislative competence of the Scottish Parliament.‖ 
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